
 

 

 
 
 
 
November 1, 2012 
 
 
Evo Popoff, Chief Innovation Officer 
New Jersey Department of Education 
River View Executive Plaza 
Building 100, P.O. Box 500 
Trenton, NJ 08625-0500 
 
Re: N.J.A.C. 6A:11, Charter Schools 
 PRN 2012-123 
 
Dear Mr. Popoff: 
 

Education Law Center ("ELC") works to secure the legal 
rights of New Jersey's 1.3 million public school children to 
high quality education under state and federal laws, 
particularly our state's at-risk students, students with 
disabilities, and students of color. As an advocate for students 
in New Jersey's high need school districts, ELC serves as 
counsel to the class of urban school children in the landmark 
Abbott v. Burke education equity case and provides legal 
services to students in special education, student discipline, 
school residency and other matters. As one of the nation’s 
premier advocates for education rights, ELC has substantial 
expertise in this area.   
   

ELC strongly opposes the proposal of the New Jersey State 
Board of Education and the Commissioner ("State") for the 
expansion of the State's charter school program through 
regulation, as proposed in the New Jersey Register on September 
4, 2012.  This proposal, if adopted, would allow charter program 
expansion without legislative authorization and contrary to 
clear legislative intent. In addition, some elements of the 
proposal change the existing agency interpretation without 
reasoned explanation or evidentiary support, and are therefore 
arbitrary and capricious, while others fail to spell out policy 
of general applicability within the regulations themselves, in 
violation of the Administrative Procedure Act ("APA"), N.J.S.A. 
52:14B-1 et seq. Moreover, this flawed proposal would have a 
disparate impact on public school districts with substantial 
enrollments of Black and Latino students, raising concerns under 
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the New Jersey Law Against Discrimination. For the reasons set 
forth below, this proposal must be withdrawn and substantially 
revised, and republished for public comment, as provided for in 
the APA. 
 
 The permissible scope of New Jersey's charter school 
program has been clearly delineated by the Legislature in the 
Charter School Program Act of 1995, N.J.S.A. 18A:36A-1 to 
18A:36A-18. From the outset of implementation of the program, 
the statute has explicitly provided: "The commissioner may not 
implement any recommended expansion, modification, or 
termination of the [charter school] program until the 
Legislature acts on that recommendation." N.J.S.A. 18A:36A-
16(e)(emphasis added). This principle of construction, as set 
forth in explicit terms, requires that the statute be strictly 
construed, and that any implementing regulations be narrowly 
tailored to comply with the clear language and intent of the 
statute.  
 
 As a preliminary matter, ELC notes that the State has 
withdrawn its earlier proposal that sought to authorize virtual 
charter schools through regulation only.  The current proposal 
no longer refers to online instruction, leaves the definition of 
"region of residence" unaltered, and also maintains the 
regulation requiring the physical location of a charter school's 
facility in its district of residence or one of the districts in 
its region of residence (although changing its citation from 
N.J.A.C. 6A:11-2.1(m) to N.J.A.C. 6A:11-2.1(l)). For all the 
reasons set forth in ELC's comments to the State Board of June 
6, 2012, the implementation of virtual charter schools in the 
absence of new legislation specifically authorizing their 
creation would violate New Jersey's Charter School Program Act.  
Further, without additional study and the adoption of stringent 
accountability measures, the authorization of virtual charter 
schools would represent an unproven and unwarranted policy.  ELC 
also notes that the State has withdrawn its earlier proposal to 
institute the "conditional renewal" of charters without 
legislative authorization for that proposal. 
 
 Unfortunately, in two important areas, the State, through 
the proposed changes to the charter school regulations, N.J.A.C. 
6A:11, disregards the Legislature's unambiguous pronouncement 
and seeks to both expand and modify the charter school program 
without legislative approval. In those two areas – satellite 
campus and amendment of charters - the State's proposal 
represents a completely unauthorized expansion and/or 
substantial modification of the charter school program. 
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Satellite Campus 
 
 First, the proposal's creation and use of the term 
"satellite campus" lacks any basis in statutory authority.  A 
satellite campus is defined in the proposed regulation as a 
school facility, located within any district with a priority 
school or within a "former Abbott district," that is "operated 
by a charter school under the school's charter that is in 
addition to the facility identified in the charter school 
application or charter, if subsequently amended." N.J.A.C. 
6A:11-1.2 (proposed). According to the proposal, a charter 
school may apply to the Commissioner to amend its charter by 
"opening a new satellite campus." N.J.A.C. 6A:11-2.6(a)(1)(iv) 
(proposed).  
 

As explained by the State, "[a]llowing charter schools to 
amend their charters to open a satellite campus, in a district 
with a priority school or in a former Abbott District as of July 
1, 2012, will enable proven, high quality charter schools to 
expand their capacity to serve additional students by operating 
an additional facility." 44 N.J.R. 2152 (September 4, 2012).  
According to the State, the relevant amendments will provide 
charter schools with "greater flexibility in expanding the 
number of high-quality seats that can be made available," and 
support "the Department's goal of enabling charter schools to 
continuously improve and grow quality programs." 44 N.J.R. 2153. 
 

The stated purpose of these amendments directly conflicts 
with the legislative prohibition against expansion of the 
charter school program without explicit legislative approval.  
As noted above, nowhere in the statute does the Legislature 
authorize the expansion of an approved charter school, or any 
expansion of the charter school program without legislative 
approval.  Nor does the statute authorize in any conceivable 
fashion the expansion of an existing charter school through a 
“satellite campus,” or limit the charter school program allowed 
under existing law to the subset of “former Abbott districts.”1  

 

                                                 
1   The legal impropriety of this proposal is further underscored 
by the fact that the Legislature, with the enactment of the 
School Funding Reform Act of 2008, N.J.S.A. 18A:7F-1 et seq., 
eliminated the classification of “Abbott districts” altogether.  
See also Abbott v. Burke, 199 N.J. 140 (2009)(upholding 
constitutionality of SFRA).     
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Moreover, this proposal clearly circumvents the current 
law's requirement that a charter school apply and be approved 
for a particular physical facility, N.J.S.A. 18A:36A-5(j), and 
undermines the current law's requirement that all officials and 
governing bodies of all legislative districts, school districts, 
or municipalities in which there are students who will be 
eligible for enrollment in the charter school must receive 
notice of a charter school application, N.J.S.A. 18A:36A-4(c). 
Therefore, N.J.A.C. 6A:11-1.2 (proposed) and 6A:11-
2.6(a)(1)(iv)(proposed) must be rejected. 
 
  
Amendment of Charters 
 
 Second, the proposal impermissibly expands the 
Commissioner's power to amend charters in violation of the 
statute. The proposal would allow existing charters to be 
amended in such circumstances as "changing or adding a district 
or region of residence or opening a new satellite campus," 
N.J.A.C. 6A:11-2.6(a)(1)(proposed), and would delete the current 
regulatory requirement that an amendment "shall not change the 
mission, goals and objectives of a charter school," N.J.A.C. 
6A:11-2.6(a)(2).  The only explicit statutory authority for the 
amendment of charters, once granted, is for "an amendment to 
consolidate" two charter schools "within the same public school 
district that are not operating the same grade levels." N.J.S.A. 
18A:36A-4(e).  Moreover, the "basis for consolidation" must be 
"to accommodate the transfer of students who would otherwise be 
subject to the random selection process."  Id. Indeed, to ensure 
that charter amendments remain narrowly focused, the current 
regulation allows an amendment only when "the mission, goals and 
objectives" of a charter school would not be changed by such 
amendment. Id.  
 

As with the “former Abbott district" satellite campus 
proposal, this proposal violates New Jersey's charter school law 
by expanding the charter school program without legislative 
approval.  The proposal's examples of charter amendments go well 
beyond the grade consolidation amendment authorized by statute.  
In addition, although the proposal would increase the time from 
21 to 60 days for a district board of education or state 
district superintendent to comment on an amendment request by a 
charter within its district, it does not provide for notice of 
the filing of the amendment request to the legislators, 
political leaders, and governing bodies of the legislative 
districts, school districts or municipalities affected, as is 
required for the initial application.  See N.J.S.A. 18A:36A-
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4(c). Further, by allowing charter amendments that alter a 
charter school's goals, this proposal turns those goals into a 
moving target, making it difficult, if not impossible, to comply 
with the statutory requirement that the Commissioner "annually 
assess whether each charter school is meeting the goals of its 
charter." N.J.S.A. 18A:36A-16.  Therefore, the changes to 
N.J.A.C. 6A:11-2.6(a) must be rejected. 
 
 If the State believes that its proposals regarding the 
creation of satellite campuses and the amendment of charters are 
important to the success of the charter school program, then the 
State should attempt to obtain the approval of the Legislature 
for these program expansions.   
 
Additional Comments 
 
 Aside from these clear statutory violations, there are 
several additional areas in which proposed regulatory changes 
are arbitrary and capricious, contrary to legislative intent, or 
in violation of the agency's obligation to establish policy 
pursuant to the Administrative Procedures Act. 
 
 First, the proposal's redefinition of "eligible applicant" 
to include teaching staff members "from anywhere in the State" 
is another unwarranted policy choice that appears to conflict 
with legislative intent.  N.J.A.C. 6A:11-1.2 (proposed).  
Maintaining the prior regulation and its interpretation of the 
statute will ensure that teaching staff members as well as 
parents involved in the establishment of a charter school have a 
connection to the local school district in which the charter 
school is created.  Such interpretation is better suited to 
promote the type of homegrown innovation that addresses the 
particular needs of a local community.  Moreover, in order to be 
read consistently with other sections of the statute, the 
Legislature's requirement that charter schools be established by 
"teaching staff members, parents with children attending the 
schools of the district, or a combination of teaching staff 
members and parents," N.J.S.A. 18A:36A-4(a), must be interpreted 
to mean teaching staff members from the local school district. 
This intent is made clear when the Legislature set forth that a 
local board of education could grant a leave of absence to an 
employee to work in a charter school and established that 
employees on such a leave of absence would remain "enrolled in 
the health benefits plan of the district in which the charter 
school is located."  N.J.S.A. 18A:36A-14.  It is inconceivable 
that the Legislature intended that a teacher in Tenafly could 
take a leave of absence to teach at a charter school in Newark, 
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only to have his or her health benefits paid by the Newark 
Public Schools. 
 

Second, the newly proposed definition for performance 
framework is deficient. As currently proposed, the academic 
performance section of the framework must be "aligned with the 
New Jersey Department of Education accountability measures as 
defined in the February, 2012 No Child Left Behind waiver of 
Adequate Yearly Progress measures granted by the United States 
Department of Education." N.J.A.C. 6A:11-1.2(proposed).  
However, since those accountability measures have not to date 
been codified as required by the APA, any attempt to enforce 
those measures on charter schools as state policy through a mere 
reference to a “waiver” of the federal NCLB law, clearly 
constitutes unlawful agency action. 
 

Additionally, the Performance Framework definition attempts 
to set forth standards for charter schools only in the areas of 
instructional program; operations; and fiscal management 
N.J.A.C. 6A:11-1.2 (proposed).  While the components listed are 
similar to those under the QSAC law that apply to all other 
public school districts, the proposal is striking for its 
omission of the components of personnel and governance. It is 
unclear why the State does not specifically require charter 
schools, which function as independent school districts, to 
follow the specific district performance review standards laid 
out for other public schools districts under QSAC, N.J.A.C. 
6A:30, App. A, nor why the State fails to provide a rationale 
for the omission of personnel and governance from the 
performance framework.  
 
 Third, as much as ELC supports accountability for charter 
schools, we find the newly proposed definition of "charter 
agreement" to be superfluous.  N.J.A.C. 6A:11-1.2 (proposed). 
The definition provided, "a written agreement between a charter 
school and the Commissioner that sets forth criteria the charter 
school shall be expected to satisfy," is duplicative of the 
charter itself that is granted by the Commissioner. Since the 
statute already requires that a charter school "shall operate in 
accordance with its charter," N.J.S.A. 18A:36A-11, there is no 
need for an additional "charter agreement." 
 
 Fourth, the newly proposed definition of "educator 
evaluation system," and its use in regulations governing the 
renewal of charters, constitutes arbitrary agency action. 
N.J.A.C. 6A:11-1.2(proposed); N.J.A.C. 6A:11-2.3(b)(11).  The 
definition itself is inadequate, establishing no clear standards 
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or criteria by which charter schools or teachers are put on 
notice of the "system" that must be implemented.  Nor does the 
definition make clear that the "system" is subject to state 
approval, as the Department of Education has provided in its 
proposed Educator Effectiveness Evaluation System Regulations.  
See N.J.A.C. 6A:10-1.1(b) (Stating "[t]he evaluation system in 
charter schools is subject to the review and approval of the 
Office of Charter Schools.) 
 

More fundamentally, however, the proposal fails to require 
an educator evaluation system that is comparable to the system 
that has been proposed for all public school teachers working in 
district schools.  Even though the Teacher Effectiveness and 
Accountability for the Children of New Jersey (TEACHNJ) Act does 
not expressly apply to charter school teachers, the State's 
failure to extend the evaluation requirements of the TEACHNJ Act 
to charter schools is unjustified.  The Charter School Program 
Act, requiring that "[a]ll classroom teachers and professional 
support staff shall hold appropriate New Jersey certification," 
N.J.S.A. 18A:36A-14(c), clearly intended that district and 
charter schools be staffed by similarly qualified personnel.  
Since both charter and district schools are public schools 
serving public school students, there is no reasonable basis for 
failing to evaluate their staff under the same criteria of 
effectiveness.  The proposed regulations must therefore be 
amended to define and use the term "educator evaluation system" 
for all charter schools throughout the state in a manner that is 
consistent with, and comparable to, the requirements of the 
TEACHNJ Act and, upon adoption, with its implementing 
regulations. 
 
 Fifth, the proposal incorrectly characterizes as a 
"stylistic" change the requirement that the annual report 
include evidence of "curriculum that is compliant with the Core 
Curriculum Content Standards," N.J.A.C. 6A:11-2.2(a)(1)(iii) 
(proposed), rather than evidence of "the attainment of the core 
Curriculum Content Standards and the delivery of an educational 
program leading to high student academic achievement," N.J.A.C. 
6A:11-2.2(a)(1)(iii).  This change in language, rather than 
being one of style, changes the substance of the level of 
evidence to be provided in the annual report from one of 
attainment to that of compliance, without offering any reasoned 
explanation for this substantial undercutting of the reporting 
requirement.  
 
 Finally, the proposal drastically alters the criteria for 
tenure acquisition for charter school employees from the 



8 
 

criteria set forth in existing law to unspecified "guidelines 
developed by the Commissioner."  N.J.A.C. 6A:11-6.1 (proposed). 
While the State has announced its intention that "the guidelines 
for streamline tenure … become effective at the same time that 
these proposed rules will become effective," 44 N.J.R. 2154, the 
State has yet to promulgate regulations for redefining 
streamline tenure.  The regulations should clarify that the 
existing streamline tenure regulations will remain in effect 
unless and until new streamline tenure regulations are enacted 
in accordance with the APA. 
 
 In light of the serious legal violations outlined above, 
ELC urges the State to consult with the Attorney General's 
office before proceeding any further toward adoption of this 
legally flawed proposal. Thank you for your consideration of 
these comments. 
 
        Respectfully, 

        
        Elizabeth Athos, Esq. 
        Senior Attorney 
 
 
Via facsimile transmission (609-633-9825), 
electronic mail (evo.popoff@doe.state.nj.us), 
and regular mail 
 
Cc:  Hon. Jeffrey S. Chiesa, Attorney General 
 Hon. Teresa M. Ruiz, Chair, Senate Education Committee 

Hon. Patrick J. Diegnan, Chair, Assembly Educ. Committee 
 
 
 


